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Numerous states are con- obtain alcohol tests.
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New fuse testing ignores the com-
ducting 6 No R¥ork enaciet the firgt enplied pelling state interest of traffic
ends and holidays as part ofconsent law in 1953 and ap- safety identified irBchmerber
their impaired driving en- proximately 15 states had and creates a statutory right
forcement efforts. If a driver followed that lead prior to to refuse testing that is not
refuses to provide an alcohol found in the Constitution.
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test, law enforcement officers Pzg
obtain a search warrant to
draw a blood sample, by;
force if necessary. Prosecu
tors are involved in drafting
the search warrants and
judges are on call to sig
them in the middle of the

night. If a suspect is uncoop-Intoxilyzer Breath Testing
erative, they are strapped Instrument

into a restraint chair and a

needle is jabbed into their

arm. California, Nevada and

South Dakota do this every the Schmerber decision, in-
day - minus the search war- cluding Minnesota.
rant.

In 1973,2003).
Illinois became the last state because refusal is particularly

However, the two are recon-
cilable because the goal of
implied consent is traffic
safety. Rather than create a
right to refuse, implied con-
sent directly sanctions the
refusal conduct itself to com-
pel testing and reduce the
refusal rate. While implied
consent sanctions have made
an impact, it is insufficient to
prevent significant refusal
rates, seelnitiatives to Prevent
Impaired Driving (NHTSA
This is of concern

to adopt an implied consent high among repeat offenders
There is not a Constitutional statute. These statutes al-and chemically dependent
right to refuse testing. A lowed drivers to refuse alco- offenders. Consequently,
blood test is a search of the hol testing and face adminis-states have looked for other
personds b o d yrativea ticénse sangtions. ways to deal with uncoopera-
Schmerber v. Californjathe Note that, originally, these tive drivers.
United States Supreme Court sanctions appliednly to driv-
held that a norconsensual ers that refused testing. One answer has bee
blood test falls under the 6 Admi ni str ati vieushli & ednSt r ¢ Vet |,
exigent circumstance excep-c at i on 6 I aws  cOnlingd moRk Océmmo®. € Fhe N
tion to the Fourth Amend- imposing sanctions upon driv- hard work and dedication of law
ment ds pr ohi barstthatdail alcohoftests nrsiltenforcement, prosecutors, and
unreasonable searches and he mi d 1970 0 Sjydges in going the extra mile to
seizures because of the eva- make our roads a little safer is
nescent nature of alcohol. Implied consent laws may gqmirable and the statistics
Even beforeSchmerberwas seem philosophically in con-
decided in 1966, states begarflict with Schmerber Some ., and forcible blood tests
enacting 0 i mpHave eajued chatrife eprl-"Wi'fhave drastically lowered refusal
laws as a way to peaceablysion allowing drivers to re- CONTINUED PAGE 2

clearly show that search war-
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rates. However, this approach refusal: Florida, Indiana, Min-likely to be convicted of the
is unquestionably a complete nesota, and Nebraska. Thetest refusal charge and perhaps
abandonment of the implied result has been better than the impaired driving charge in
com consent concept. It is also forcibly obtaining blood sam-addi ti on. 6 It al s

low:non labor intensive, taking officers ples. In 1991, our refusal rate these offenders tended to
off the road, reducing the was 22%. Our refusal crime receive longer jail time and
amount of time they have to was signed into law in 1989, higher fines than those that did
patrol and make additional but only applied to repeat not refuse. Consequently, the
traffic stops. This can actually offenders. When it became refusal rate is less important in
be counterproductive because applicable to first time offend- states that criminalize refusal
world wide research consis- ers on January 1, 1993, thebecause the driver can be
tently shows that increasing refusal rate was cut in half. In prosecuted for refusing. After
and maintaining a high arrest2007, our refusal rate was all, the whole point of obtain-
rate is one of the most effec- 12%. When our high BAC law ing a test is to collect evidence
tive deterrents for impaired went into effect in 1998, the for criminal prosecution.
driving and significantly re- refusal rate was expected to Lowering the refusal rate is
duces crashes. significantly increase, but itnot an end, but is merely a
g didnot happen. mean$ o anfeadc tconviction. d e -
states have demonstrated acIined from 12% to 10% that Once the conviction rate for
better solution to the refusal Y€&r- According to NHTSA, refusing to submit to chemical
problem by expanding implied Enhanced Sanctions for Hightesting is taken into considera-

Defense lawyer uses
a billboard to advise
the public to refuse

A small minority o

. _ consent laws to provide signifi- B-A-C- Evaluat| tiom kdirfljes~dm ramde &le-t a0 s
oWhen it cantly greater sanctions. nHighBACLaw 0 Thi s wasaskialbsl ypottom | in

Minnesota, for example, we due to Minnes obla beiter sthian ctates thah w's
have one of the lowest refusal PEMaining to test refusal. forcibly draw blood.
Other states experiencing

applicable to first

time offenders on rates in the country without ) In additon to a
drafting search warrants, wak- "1Sing test refusal rates, with |\ e refusal rate and higher
January 1, 1993, ing up judges, or using force to °" without highBAC §anct|on- conviction rates, criminaliza-
T (retesl] e obtain blood. '”9 YSigms. mayswshetod %OQ‘tiorg Bas a number of other
taking onoo f ot d €a'n Mg négéer ! &aPantagésP ?ir'ét,(}lt,aeﬁ;rrﬁhate%f
was cut our law enforcement officers ¢ 7 I Mi nal i zing e fUsS@ lak enforcement
read an implied consent advi- In Refusal of Intoxica-officers to unnecessarily wres-

sory and ask the suspect to tion Testing Report to Congredke with drunks in the middle

provide a test. If they say NHTSA compared the 2005 of the night. Anytime force is
onobo, t he of f irefusal ratesof 37 gthtes, wisich ysed, it risks injuries to both

ot hank you, rahgad frons 2.4%atd 81% with the suspect and officer, not to
needed. 06 T h e ahravenage rate of 22.4&0s Thatheintipn lawsuits. Even if ac-

held in jail overnight and policey e ar , Mi nnes ot @d$atsonsroé exaessivé forceat e
reports are forwarded to the wa s 13 %. N e b ram® drikcdodss it care resuls ia |
prosecutor &8s odrimdicvery simdar to Mirme: rcastly internal investigations

ing. Refusal to Submitto Chemgs ot a0 s and t h endr litigatienf uBesides, thea t e
cal Testings a crime in Minne- was 6%. This is equivalent topoint of the implied consent

sota. In fact, a refusal is aCal i forni ads r law is stdainingr aicohel testd 6 %
more serious crime than DWI a n d Ar i zonads withatusingforée. 11 %.

at every level, except felonies. One of the recommendations
It can also be used to enhancein the report was that states
subsequent impaired driving criminalize refusal to test.
offenses.

A second advantage
is in time savings. It takes time
to obtain a search warrant and

NHTSA also noted a blood sample. The driver
Minnesota is one of 0 Wh e n ref usal maybetaken ® thehospitalt e
four states that criminalize criminal offense, offenders are CONTINUED ON PG. 3
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http://www.nhtsa.dot.gov/people/injury/alcohol/EnhancedSanctions/pages/contents.html
http://www.nhtsa.dot.gov/people/injury/alcohol/EnhancedSanctions/pages/contents.html
http://www.nhtsa.dot.gov/people/injury/alcohol/EnhancedSanctions/pages/contents.html
http://www.nhtsa.dot.gov/staticfiles/DOT/NHTSA/Traffic%20Injury%20Control/Articles/Associated%20Files/811098.pdf
http://www.nhtsa.dot.gov/staticfiles/DOT/NHTSA/Traffic%20Injury%20Control/Articles/Associated%20Files/811098.pdf
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to draw a blood sample. Duringeven ar gue, ol d tha exigent aircuenstdnee lexceptioru t I
that time, the test is delayed andwasndt drunk. ¢ Conceptually, it is important to un-

the officer is off the street for a derstand that becaus&chmerber

longer period of time. In Minne- authorizes a forcible seizure of the

sota, there is no delay. The sus- provide a right to counsel prior to blood sample from a suspected im-

pect is turned over to jail staff for chemical testing, a criminal refusal paired driver, any state action that
booking and the officer can get law will help guarantee that the at- the legislature adopts less than the

back on the street. torney wonot ad vu§e§)fefor(?etisrg:lgarly Gopsfitytignal.

Third, consider what against taking the test. Under the ON€ Certainly can not accuse the
happens after the blood sample isRules of Professional Responsiaiiity Minnesota Supreme Court of ridin-
obtained. It is sent to the state attorney can not advise a person to 9roughshod over the rights of the
crime lab for analysis. Under the commit a crime, i.e.: refuse the test. 2CCused. In case after case, they hav
U.S. Supreme Co ulfthabis not sefficent, tconsiderdtie -Provided more rights under the Min-
sion in MelendeDiaz the suspect situation in Minnesota. On a first N€Sota Constitution than is required
has a Sixth Amendment right to offense for impaired driving, an of- PY the Federal Constitution. How-
confrontation of the lab analyst, fender will lose their license for 9o €Ver: the Court has always upheld  NHT SAG s
which requires a busy state crime days and be eligible for early rein- the Constitutionality of the refusal recommendai
lab to not only test the sample, but statement or a limited license after CriMme. Most recently, irbtate v Net-
also travel to court to testify. The 30 days. If they refuse, their license!ad 762 N.W.2d 202 (Minn. 2009),
prosecutor does not need lab ana- is revoked for 1 year. In the criminal (€ Court held that the rapid dissipa-
lysts to prove the crime of refusal. case, a first offense for DWiwithno t 1 ©n of ~al cohol i criminalize gle f

Fourth. the refusal crime 2dgravating factors is a misdemeanod © " t circumstance the F

’ ; - Amendment. In other words, the refusal to
is relatively easy to prove. The with a maximum sentence of 90 days ) R
o o jail and a $1,000 fine. The crime of COUTt did not con € oto
implied consent advisory is usually ] ; " 0f the circumstanti€&st.o
video recorded at the police sta- 'efusal is a gross misdemeanor with )
p ; £ 1 iail the exigency. The evanescent nature

tion. In court, the prosecutor can & Maximum sentence of 1 year jai

play the video tape and the jury can and a $3,000 fine. The person has aOf alcohol was enough.
watch the defendant refuse to take

right to call an attorney prior to Every state should follow
a test. As noted, there are no testing, but the attorney will proba- N HT SAds recomme n_d ation and cri
confrontation issues with lab ana- bly tell them to take the test. nalize refusal to test. In fact, there is
lysts. There are no issues with the Finally,

criminalizing refusal no reason not to. While this requires
accuracy or reliability of the test is clearly constitutional. I8chmer- Ieglslatl\{e act.lon, itis c_ons@ent with
instrument. There are no source ber andSouth Dakota v Nevillethe the public policy of the implied con-
code issues or need foFrye Mack U.S. Supreme has held that there is sent law that every state has adopted.
hearings. The defendant can notno right to refuse testing because of

Fifth, if your state is one of
the dozen states that, like Minnesota,

OEvery state

should follow

on and

Edi tor ds Not e

The criminalization of country will address the impaired not be available for enhancement.
refusals in impaired driving cases driving refusal problem. Should an Alaska orefusald co
would address one of the largest However it should also P€ charged with DWI in Texas, the
problems with these laws around . siressed that if you are in one of convict will be treated as a first
the cpuntry. Furthermore, the these states, you should still con- offgnder. .More |mpor.tantly, bIood_
benefits to prosecutors \.N.hO woul_d sider scientific evidence in impaired evidence is usua!ly evidence qf guilt.
not have to rely on traditional evi- driving cases. For example man))n some cases, it may be evidence
dence in thege cases would be a states have habitual offender en_qf mngcence. To.dlsregard poten-
boon to traffic safety around the .. oment statutes In these tidl evidence of this nature may not

nation. These.are good reasonsto ¢ ¢ 4t e s , a or ef usPg|ingour.hest \)qtegef,tq.. oWe ma y
hope that legislators around the should try to get the best evidence.
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Why Prosecutors Should Support DV

Judge Kathleen Ham-
ilton watches as
State Representative
Eissler addresses
DWI Court in Mont-
gomery County,
Texas

0...defend

entered a sobriety

court were
nineteen times less
likely to be re-
arrested than

those defendants

who did no

The author, Judge
Brian Mac Kenzie,
is the NHTSA Judi-
cial Fellow and a
judge in Oakland
County, Michigan

Drunk drivers kill. to become more effective. officers, and relevant commu-
According to the National This suggests that everyonenity volunteers, police, and
Highway Traffic Safety Associa-Who works in the criminal treatment providers, meet and
tion (NHTSA), drivers with a Jjustice system must changediscuss the progress of each
blood alcohol content (BAC) their focus. defendant. The team strives to
of .08 are 11 times more likely In response to this achieve consensus about what
to be in a fatal crash than driv- need to improve, a type of rewards should be given or
ers who have not been drink- Specialized court known as awhat sanctions should be im-
ing. Drivers with a BAC DWI drug court (or as it is posed to continue that pro-
of .15% are 200 times more cal | ed in Mi c brésg. &fier thé eambmeétirgt
likely to be in a fatal crash.facourt 6) has

driverds BAC |ceurtspiiep & defendaptomyp briety court session.
their risk of a fatal crash is 460 has been convicted of at least At the end of this

times greater. Although driv- one prior DWI the chance to intensive phase, each defen-
ers with very high blood alco- Voluntarily enter a minimum dant, in a formal ceremony,
hol levels account for only one 72-week program. As part of graduates to a less regimented
per cent of drivers, they are their agreement to participate form of supervision which lasts
implicated in nearly half of all they formally waive certain of an additional 36 weeks. In this

the fatal crashes in the United

States, specifically those that

occur at night and on the
weekends. These risks are
significantly greater if the indi-
vidual is a recidivistic drunk
driver.

It is this group of
recidivistic drunk drivers that

pose a serious and continuing and alcohol.
Each year about must attend twelvestep meet-

danger.

their constitutional rights.

The first 36 weeks of
sobriety court are rigorous.
The offender is
monitored through weekly
probation reporting and daily
alcohol/drug testing. Their

house is subject to unan-

phase they are no longer sub-
ject to team meetings and
court sessions. Failure to suc-

intensively cessfully complete the pro-

gram results in incarceration.
A comprehensive

outcome evaluation study of

Michigan sobriety courts es-

nounced searches for drugstablished that defendants who

All defendants entered a sobriety court pro-

gram werenineteen timedess

500,000 individuals who have aings, a weekend treatment likely to be rearrested than

previous drunk driving convic-
tion are arrested for DWI.
There are approximately two
million drunk drivers who have
three or more convictions
sharing our highways.
Normally, a prosecu-
tords focuses
drunk driver ends with a con-
viction. There are good rea-

drunk driving case to prepare

program and twice weekly
substance abuse counseling.

Comprehensive treatment
progress reports are routinely
provided to the intensive pro-
bation officer by the treatment
provider. Along with this in-

those defendants who did not.
As this study makes clear,
completing a sobriety court
sentence can change an alco-
holic's behavior and end the
cycle of recidivistic drunk driv-

ing.

tense supervisiop, teerevares t | ¢ The approach used

regular formal review sessionsb y

Mi chigands

of the offenders progress, in are far more effective in end-
sons for this: sentencing is an treatment, and the difficulties ing recidivistic drunk driving
area normally reserved for the they face at home, at work and than any approach used be-
judge; there is always the next in the community.

Review

fore. As prosecutors, inter-

sessions ested in the safety of your

for; resources are limited. Yet begin with a sobriety court community, is there any better

the endless flow of repeat

drunk drivers suggests that the judge,

team meeting, where the

criminal justice system needs attorney, intensive probation
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goal ? So why

prosecutor, defense ing for sobriety courts?
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TSRP Corner: Alaska Gains A S«

The State of Alaska has created a police officers and teaches Criminal Law and Traffic
new TSRP (Traffic Safety ResourceCalotion prosecutors. Jenni- Law and makes special DUI presen-
Prosecutor) position based out of fer has attended tations to local high schools, uni-

describing

Anchorage. Jennifer Messick a trial several conferences, versity students and other organi-

court prosecutor in Anchorage PICUUr€OF  including the Inter- zations. Because of her dedication
who focuses on DWI cases, hasdraphic. national Association to the field of traffic safety and her
joined Dave Brower as forlClemicasTestirg eefiperience in training, Jennifer will
second TSRP. Jennifer Messick was conference in An- be a great addition to the TSRPs

born and raised in Alaska. Shechorage last year where she trainsaround the country as well as pro-
worked in law enforcement for 6 traffic safety personnel on DWI viding welcome assistance to Dave
years while finishing her under- laws in Alaska and other traffic Brower.

graduate degree at Colorado State safety related issues. She also

University. While attending law
school at the University of Hawaii
she worked for the Honolulu p
County Prosecutor OB
her last year of law school she lived ]
in Arusha, Tanzania where she
volunteered as a legal intern with
the International Criminal Tribunal

oJennni fer
explains that
this was the

small one that

for Rwanda, an ad hoc court imple- did not get
mented by the United Nations to
prosecute those responsible for away! o

the genocide in Rwanda in 1994.
After graduating in 2005 Jennifer
came back to Alaska where she
became a DUI, focusing on training
and professional development of

Moses Garcia and Courtney Popp Begin
Washingtonds TSRP Program

Moses Garcia joined the Washing- Law School, and a graduate of the she discovered a passion for traffic
ton TSRP program in September, University of Washington School of law, and was a recipient of a DUI
2009. Prior to joining the pro-  Architecture. Moses lives in Seat- Task Force Award for her commit-
gram, Moses defended government tle with his wife Dana ment to DUl prosecution in the
jurisdictions and police officers Courtney Popp joined the Wash- County. Courtney was then trans-
against allegations of federal civil ington TSRP program at its incep- ferred to the felony unit, and han-
rights violations.Moses is a former tion in the Fall of 2009. After dled a caseload ranging from simple
ten-year veteran Assistant City graduating from the University of drug possession to identity theft to
Attorney for the City of Seattle serving as second chair on a homi-
where he specialized in impaired ney served as a law clerk to a supe- cide trial. Courtney next moved to
driving cases. In addition to trying fior court judge. She then joined a rural county, where she prose-
over 120 jury trials in his years the Snohomish County Prosecu- cuted everything from drug dealers
with the trial unit, Moses briefed | [ 55 Offi ce ’ i jogThird Sirike sex q{f%nderis,nandDi {.
and argued over 200 appeals at the trict Court handling a high volume taught Criminal Procedure and
various courts of appeal in Wash- caseload of DUI and misdemeanor Criminal Law for the Olympic Pen-
ington. Moses is a 1994 graduate cases. It was in that position that insula Law Enforcement Reserve
of the University of Washington Academy.

Washington School of Law, Court-



NAPC/NHTSA Prosecutor Fellow: To provide a mutually

beneficial relationship between the NAPC, the NHTSA,

and an active state vehicular crimes prosecutor in a state
jurisdiction. The Prosecutor Fellow will function as an
active liaison between the NAPC, NHTSA, and vehicular
crimes prosecutors around the nation in an effort to pro-

mote understanding, communication, cooperation, educa-
tion, and collegial ity between the above entities.

The oVehicul ar Crimes Prosecutorod i s an
. mote the goals of the NAPC and the NAPC/NHTSA
Warren Diepraam Prosecutor Fellow by bringing forth the efforts of those in
NAPC/NHTSA Prosecutor Fellow the field or traffic safety.
Montgomery County District Attorney For any information on this newsletter or previous news-
. letters, please contact Warren Diepraam. The newsletter
Brett Ligon is published once every three months. For submission of
207 W. Phillips, Second Floor articles, please email or call the numbers listed on this
page.

Conroe, Texas 77305

Phone: 936.539.7800
E-mail: warren.diepraam@mctx.org

{ www.mctxdao. CE}

Richard Alpert Wins NAPC/NHTSA Traff

Richard Alpert of the Tarrant County Alpert has handled some of the most of the misdemeanor trial division at
District Attor ney bdigh pofilef vehicelar hosnicidehcaseshisa affiees where he supervises many
recipient of the NAPC/NHTSA Traf- in his jurisdiction and has been aprosecutors in these types of cases.
fic Safety Award. The award is giventrend setter in Texas appellate law. His training skills are also utilized
to prosecutors on an annual basis Included in those cases was a driverextensively by the TDCAA and other
who distinguish themselves in the of a motor vehicle who hit a pedes- across the nation. Congratulations!
field of traffic safety. The award was trian who remained imbedded in

presented in December atthe NAPC't he defendantds windshield. Thi s
Winter Meeting in Little Rock, Arkan- case received national attention.

sas. Alpert is the fourth recipient of Alpert was also the first prosecu-

the award. tor in his county and the second in

AIpertlsweIIknown|ntheState0fTexas to file oFelony Murdero on a

Texas and across the nation as a dedi- habitual impaired driver who killed
cated career prosecutor who has another person. This case, _after_ a
dedicated his career to impaired driv- S0nViction, set precedent in his
ing prosecution. Almost all books lurisdiction for this type of case.
written in Texas on the issue of DWI Lastly, Alpert is the division chief
investigation and prosecution are
written with the assistance of Alpert.
His caselaw updates are used by law-
yers and judges as a resource on the
current state of affairs on DWI law. Richard Alpertin Little Rock.

Rob Kepple, the NAPC Presi-
dent, presents the award to



